; Declassmed in Part Sanitized Copy Approved for Release 201%/.91/93 C'!énI;RJPm B00389R000500190005-2

5 August 1988
OCA 2620-88

Mr. Marc Rotenberg
Counsel

Subcommittee on Technology and the Law
Judiciary Committee

United States Senate

Washington, D.C. 20510

Dear Marc:

Enclosea ié_a corrected copy of our response
to Senator Leahy'sv30 June letter requesting
certain information on FOIZ processing. This

corrected copy constitutes our final response to

the Committee's inquiry.

Sincerely,'

STAT:

Office of Congressional Affairs

Enclosure as
stated

yeey |5 Aug 88 STAT'!

Distribution:
Orig - addressee
1 - D/OCA (w/enc.)
I———OCATRECOYdS __(W/&ncs) .
1= LEG Subject File (w/enc.) :
1 [::]duxmo (w/o enc.) : - STAT !

%
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Section A: “FEES ASSESSED"

‘ Note: Questions (1) through (11) below ask for separate data from two
time frames: (1) 1 January through 25 April 1987, and
(2) 26 April through 31 December 1987.

QUESTION

AC1) “How many FOIA requests were granted in whole or in part in 19872"

ANSHER

During 1987, a total of 291 FOIA requests were granted in whole, and
a total of 294 FOIA requests were granted in part. During the time
frame 1 January through 25 April 1987, 102 FOIA requests were granted in
whole, and 105 FOIA requests were granted in part. During the time
frame 26 April through 31 December 1987, 189 FOIA requests were granted
in whole, and 189 FOIA requests were granted in part.

ESTIONS

“for how many of these requests were fees assessed accdrding to the

‘commercial use' standard in clause (11)(I)? List all requesters
assessed fees under this clause."”

A(2)

A(3) "For how many of these requesfs were fees assessed according to the

‘non-commercial use' standard, (§i)(II)? List all requesters assessed
fees under this clause.ﬁ

AC4) "for how many bf these requests were fees assessed according to the

'all other' standard, (11)(III)? List all requesters assessed fees
~under this clause." :

A(5) “"For how many of these requests were fees waived under the-‘pub]ic‘

interest' standard, (i1i)? List all requesters granted waivers under
this subparagraph.” :

A(6) “For how many of these requests were fee waivers denied, in whole or

in part? List all requesters denied fee waivers under this
subparagraph."

ACT) “How many requests were denied because of refusal to pay fees in

accordance with subparagraph (v)? For each request so denied, indicate
the nature of each request and the reason for each denial."
A(8) "How many requests were denied because of the requester's refusal to
pay fees for reasons other than those specified in subparagraph (v)?
Please describe each request so denied."
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ANSHER

The computerized data base, in which records of FOIA requests to this
agency are maintained, was designed and put in place in 1979-80 in order
to facilitate (1) the annual reporting requirements to Congress as
established by the FOIA as amended in 1974 by Public Law 93-502, and
(2) the logging, tracking, and retrieval of basic information necessary

for effective handling of the increased volume of FOIA actions which
occurred following that amendment.

That data base does not include, nor will 1t accommodate, additional
categories of information such as those which came into existence when
the FOIA was again amended in 1986 by Public Law 99-570, which are not
part of the annual reporting requirements to Congress, or which are or

were not necessary to effective handling of FOIA requests prior to the
1986 amendment to the FOIA.

In order to answer fee-related questions (2) through (8) above, a
file-by-file manual review of approximately 1044 FOIA requests received
in 1987, to which these questions are applicable, would have to be
conducted. Of these, 303 requests were received during the time frame

.1 January through 25 April 1987; 741 requests were received during the
time frame 26 April through 31 December 1987. These 1044 requests
include all FOIA requests made directly to this agency and received in
1987; specifically excluded are FOIA actions involving referrals from
other agencies, since fee determinations do not apply to the latter
category of incoming requests. Ke estimate that such a manual review
would require an average expenditure of approximately one hour of

professional time per file, or a total expenditure of 1044 professional
manhours.

This same lack of readily available data also applies to a number of
the remaining questions. For clarity and brevity, our responses to
these questions will hereinafter be phrased: "No data are readily
available; answer would require file-by-file review." As appropriate,
this statement will be accompanied by a statement designating whether
such a manual review would include only FOIA requests received in 1987,
only FOIA requests responded to in 1987, or both.

QUESTION

"What is the agency's policy on processing FOIA requests when the
initial fee determination has been disputed?"

A(9)

ANSKER
He understand "initial fee determination" to mean the initial

determination made with respect to (1) whether or not a fee waiver or
reduction is granted or not granted, and (2) absent a fee waiver, the
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category ("commerclal use, non-commercial use, all other") in which a
-particular requester/request 1s placed for fee purposes.

“As set forth in 32 CFR Part 1900.25(d), " ... when anticipated
charges will amount to more than $25 and the requester has not indicated
his willingness to pay applicable fees, the processing of the request
shall be suspended until the requester indicates his willingness to
pay.n

With respect to denials of requests for fee waivers or reductions
which are disputed by the requester, CIA requlations, 32 CFR Part
1900.25(c), provide that the requester may appeal such denial by writing
“to the Chairman of the Information Review Committee, via the
Coordinator. If appropriate, the requester is invited to supply
additional information pertinent to the fee waiver or reduction issue
prior to consideration of such a fee appeal.

With respect to fee categorizations which are disputed by the
requester, the requester may appeal such determinations, and, as
appropriate, is invited to supply any additional information germain to
established criteria for fee categorization and to any reconsideration
of the category in which his particular request has been placed.

QUESTION

AC10) "How many FOIA requesters submitted more than ten separate FOIA
requests to your agency during 19877 For each such requester, please
provide the total number of FOIA requests made by that requester, and

the total amount of any fees waived or fee reductions extended to that
requester.” :

ANSHER
During 1987, more than ten FOIA requests were received directly from
seven individuals or were referred from other agencies on behalf of
those individuals. A listing of these requesters follows:

1 January through 25 April 1987:

L~ 12 requests : . STAT
- 21 requests

26 April through 31 December 1987:

-- 30 requests _ o STAT
-- 13 requests
-- 18 requests
-- 22 requests
-- 21 requests
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As the significance of "more than ten" data about requests made by
individuals acting on their own behalf is worthy of note, so too is the
significance of "more than ten" data about requests made by individuals
acting on behalf of particular organizations. 1In point of fact, the

~ impact of multiple requests from individuals acting on behalf of

AC1D)

B(1)

organizations has been far greater than the impact of multiple requests

made by individuals acting on their own behalf. During 1987, a total of

212 such requests were made on behalf of just four organizations.
consisting of 141 requests from the National Security Archive, 41
requests from the National Resources Defense Council, 19 requests on
from the Center for Strategic and International Studies, and 11 requests
from the Washington Post. A listing of the organizations and numbers of
requests received follows:

1 January through 25 April 1987:

National Security Archive ------ooeoemmemo 35 requests
Center for Strategic and International Studies -- 19 requests

26 April through 31 December 1987:

National Security Archive -—--ccmmmmmmom 106 requests
National Resources Defense Council ——cemmmmeeaoo 41 requests
Washington Post: ----ceccccccce e 11 requests

No data are readily available on any fee waivers or reductions which
may have been granted; answer would require a file-by-file review of the"
above-referenced requests received in 1987.

QUESTION

- "Please provide the best available information on the total amount of

fees waived by your agency and the total amount of fee reductions during
1987."

ANSHER

No data are readily avai]able answer would require a file- by file
review of all requests received in 1987.

Section B: "DOCUMENT AVAILABILITY"

QUESTION

"Does your office maintain a public 1ist of records that prev10usly
have been disclosed under FOIA?"
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B(2)

B(3)

ANSHER

This agency does maintain a computerized 1isting of records
previously disclosed under FOIA. Direct electronic access to this
1isting by the public is precluded by national security requirements.
The data base is housed in a classified CIA mainframe system; access to
this system can only be granted to individuals possessing a Top Secret
clearance, and password access to elements of this system is determined

‘strictly on a need-to-know basis. Indirect access, however, in the form

of a printed listing of records pertinent to the requester's particular
topic or topics of interest, can be made available to requesters. From
such a listing, requesters may order documents of their choosing by
paying applicable reproduction fees. On one occasion, a request was
made to this agency for “"access to a copy of the current 1ist/index of
your ‘previously processed' records;" this 1isting was produced and,

with the agreement of the requester, reproduction costs in the amount of
$500 were charged and paid.

QUESTION

“How many, if any, requests, were not fulfilled because the requested
record was not in the possession of the agency?"

ANSHER

We understand this question to be concerned with requests for
documents over which this agency has determination authority but which
have been given over to another agency as permanent custodian thereof.
Specifically, we refer to documents from forerunner and predecessor
organizations of this agency, such as the Office of Strategic Services

(0SS), which have been accessioned by the National Archives and Records
Administration (NARA). '

With respect to the number of requests for 0SS documents which have
been referred to NARA: No data are readily available; answer would
require a file-by-file review of all requests received in 1987.

QUESTION

"How many, if any, requests were not fulfilled because no responsive
documents were found?"

ANSHER

We understand that this question asks how many FOIA requests were
received in 1987, for which no responsive records were located. In
1987, a total of 119 responses were sent to FOIA requesters advising
them that no records responsive to their requests had been located.
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QUESTION
B(4) "How many, if any, requests were not fulfilled because responsive
documents had been altered?"
ANSHER

None.

We are genuinely puzzled by this question. It appears to be based on
a premise that requests might not be fulfilled because documents,
although initially identified as responsive, are subsequently determined
to be nonresponsive as a result of "altering" the documents.

The management of agency records is carried out in accordance with
records control schedules approved by the National Archives and Records

Administration (NARA); these schedules prohibit the altering of official.
records. ' '

QUESTION

B(5) "How many, if any, requests were not fulfilled because responsive
documents had been destroyed?"

ANSHER

No._data are available. Our computerized data base contains no
information pertinent to this question. The paper files of our requests
contain only the results of searches which are conducted for documents
in existence as of the acceptance of a particular request. Any.
destruction of records would be carried out in strict accordance with
our NARA-approved records control schedules.

QUESTION
B(6) “"How many, if any, requests are not fu1f1lled initially because of
‘insufficient specificity?"
ANSKHER

He understand that this question pertains to requests which lack
adequate information, or which otherwise fail to describe the records
sought in a manner adequate for effective and reasonable search.

No data are readily available; answer would require a file-by-file
review of all requests received in 1987.
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We would note, however, that when a request lacks “sufficient
specificity,” we respond to the requester by asking him to supply
whatever additional information is necessary in order to conduct an
effective and reasonable search.

QUESTIONS

B(6)(a) "How many of these requests were resubmitted after modification?"
B(6)(b) "How many of these modified requests were subsequently granted?”
ANSHERS

No data are readily available; answers would require a file-by-file
review of all FOIA requests received and all requests granted in 1987.

QUESTION

B(6)(c) “Does the agency assist requesters in reformulating their requests

in those instances in which it has determined that the original request
was not specific enough?"

ANSHER

32 CFR 1900.31(c)(2) states that if a requester has “"failed to
reasonably describe the records of interest, [the Coordinator] shall so
inform the originator of the communication promptly, in writing, and h
may offer to assist the originator in revising and perfecting the

description of the records of interest." This statement reflects
current practice.

Section C: "EXPEDITION"

QUESTION

cn "Does the agehcy have any procedure fof expediting FOIA requésts? If
so, what factors are considered?" ,

ANSHER

Yes, this agency does have procedures for expediting FOIA requests.
In accordance with guidelines issued by the Department of Justice,
primary considerations include demonstrable evidence .that an
individual's 1ife or personal safety would be jeopardized by the failure
to process a request immediately, or that substantial due process rights

of the requester would be impaired by the failure to immediately process
information which is not otherwise available.

7
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C(2)

C(3)

D)
D(Z)M
D(3)
D(4)

D(5)

The factors considered include establishment of (a) the existence of
a genuine need for the material requested, (b) the necessity for
urgency, and (c) the willingness by the requester to 1imit the scope of
the request in a manner to facilitate processing.

: QUESTION.

"How does a determination to expedite a FOIA request change the
processing?”

 ANSHER
As soon as an FOIA request has‘been granted expedited processing, the
request is appropriately “flagged" for priority handling. Consideration

of the request moves ahead of ongoing actions on requests received at

earlier dates, and continues on a priority basis until all actions have
been completed. :

QUESTION

"How many requests were granted under the expedited procedure in
19877

ANSKER

No data are readily available; answer would require file-by-file
review of all FOIA requests received in 1987. :

SECTION D: "STAFFING"

QUESTIONS

"How many professional staff members were employed in the FOIA office
in 19877 How many were full-time? How many were part-time?"

"How many professional staff vacancies occurred in 19877 MWhat was
the average period of time required to fill these positions?" -

"Hhat was the average period of employment for professional staff
members in the FOIA office, as of December 31, 1987?"

- "How many support staff members were employed in the FOIA office in
19877 How many were full-time? How many were part-time?"

"How many support staff vacancies occurred in 1987? HWhat was the
average period of time required to fill these positions?"

i Declassified in Part - Sanitized Copy Approved for Release 2013/01/03 : CIA-RDP91B00389R000500190005-2




:. -+ Declassified in Part - Sanitized Copy Apprdved for Release 2013/01;‘03 :'CIA-RDP91 BO0389R000500190005-2

D(6)

1@ D)

"Mhat was the average period of employment for support staff members
in the FOIA office, as of December 31, 19872"

ANSKER

This agency's records of personnel expenditures dedicated to requests
made pursuant to the FOIA, Privacy Act, and mandatory classification
review are maintained primarily in terms of employee hours and not in
numbers of personnel. During 1987, a total of 170,436 employee hours
were expended on the processing of FOIA, Privacy Act, and mandatory
classification review requests. On requests made solely pursuant to the
FOIA, a total of 105,469 employee hours were expended in 1987,
consisting of 77,857 professional hours and 27,612 support staff hours.

We do not currently maintain statistics relating to numbers of
personnel engaged in FOIA-related duties; such statistics would have
very limited significance or meaning in terms of our overall processing
of FOIA requests. Specifically, many personnel, whose primary
responsibilities are in matters other than FOIA, are called upon from
time to time, and for varying periods of time, because their particular
expertise is required to source and evaluate sensitive or particular

aspects of information contained in specific documents undergoing FOIA
review. ‘

From our final Congressional report on performance under the CIA
Information Act, we can advise that 115 Agency employees were primarily
or entirely tasked with processing FOIA, Privacy Act, and mandatory N
classification requests in 1986. Of these, 74 were full-time staff, 18

were part-time staff, and 23 were retired annuitants working two or more
days per week. ’ ' :

Section E: "ELECTRONIC RECORDS"

QUESTION

"How many FOIA requests were for information maintained by your
agency in an electronic format, e.g. magnetic tape, magnetic disk,
optical disk, or similar non-paper record system?*"

ANSHER
No precise data are available; precise data would require a
file-by-file review of all requests received in 1987. Based solely on
personal recall, however, there have been very few requests -for
electronic as well as any other type of "non-paper" records.
(a) Two requeéters asked for a copy of a film entitled "Pilots in
Pajamas." The requesters were offered a choice of the record in film

g
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format (at actual reproduction cost of $1900), or in VHS video format

(at actual reproduction cost of $200); both ordered and received the
VHS video format.

(b) One other requester asked for tapes of broadcasts made from
Hanol during the Vietnam War, and was advised that the tapes in
question are actually "dictabelts" for which the agency lacks extant
technology necessary for making a copy. The requester then asked if
he could try to make copies himself; we replied in the affirmative,
stating that an appointment for access would be arranged at his

convenience. To date, we have heard nothing further from the
requester.

(¢c) Another requestef asked for copies of videotapes, photographs,
"or any other material” showing the "captivity, torture,

interrogation and imprisonment of William F. Buckley." Under the
provisions of the FOIA and the CIA Information Act, the requester was
advised that no responsive records had been located.

(d)> Finally, one requester, who had received a paper copy in
response to his request for a “copy" of an index to previously
released documents, subsequently asked for a copy of the index on

magnetic tape. Resolution of this matter is presently before the
courts. . S

QUESTION

"How many requests for records maintained by the agency in an
electronic format were denied because (a) the agency determined that the
request was not a 'record' under the FOIA, (b) the request would cause
an undue burden for the agency, or (c¢) for some other reason? In each
instance, describe the nature of the request, the format in which the
information is stored, and a copy of the agency determination or

E€2)

notice."

ANSKER

The medium of a document -- be it paper, tape, disk, film, or other --
does not affect the determination as to whether it is a record for
purposes of the FOIA or the Federal Records Act. Thus, no requests have
been denied because the information sought was in electronic format.

Hith respect” to the denial of requests because they did not seek
"agency records" under the FOIA, data are not available. However, from
recall, the request referred to in E(1)(d) above is relevant. There,
the requester initially asked for a "copy" of the index: he was
initially advised (copy of response attached) that his request for the
index did not meet the definition of a record as defined in our
regulations, 32 CFR §1900.3(g)(1). This request asked for an "index;"
an index is a finding device, not a record. The definition of a record
is set forth in 44 USC §3301, "Definition of records," which states:

10
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£E(3)

EC(4)

"As used in this chapter, ‘records' includes all books, papers,
maps, photographs, or other documentary materials, regardless of
physical form or characteristics, made or recelved by an agency of
the United States Government under Federal law or in connection with

- the transaction of public business and preserved or appropriate for
preservation by that agency or its legitimate successor as evidence
of the organization, functions, policies, decisions, procedures,
operations, or other activities of the Government or because of the
informational value of the data in them. Library and museum material
made or acquired and preserved solely for reference or exhibition
purposes, extra copies of documents preserved only for convenience of

reference, and stocks of publications and of processed documents are
not included." :

This requester's subsequent interest in obtaining the index in
magnetic form is presently before the courts.

No requests for records maintained in electronic format were denied
because of "undue burden," or “some other reason."

ESTION

“How many requests were made for records to be provided in a
particular electronic format, e.g. magnetic tape? 1In each instance, was
the information released in the format requested? How was each

determination made? How is the determination made if the record exists
only in an electronic format?"

ANSKER

No data available; from recall, only one such request, the request
referred to in E(1)(d) above. Initially, the request was denied because
the information sought did not meet the definition of "agency records"
under the FOIA. Subsequently, as a matter of administrative discretion,
the "agency records" requirement was waived and a paper copy provided;
security requirements precluded the public dissemination of the
information in electronic form or magnetic media. Such determinations

-- to release paper copies -- are consistently made for all records
existing in electronic format.

QUESTION

"Approximately what percentage of records disclosed under FOIA in
1987 were stored by the agency in an electronic format? In what formats
were they stored? In what formats were they disclosed?

ANSKER

No data as to what percentage of agency records are stored in
electronic form. As set forth in NARA-approved records schedules, the

1
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agency utilizes magnetic tape, magnetic disk, and optical disk for
electronic storage. Regardless of the electronic form in which they are
stored, such agency records are invariably disclosed in paper format.

QUESTION

E(5) "Has the agency considered facilitating record disclosure under FOIA
in developing plans for agency record automation? If so, how?"

ANSHER

No; the objectives of our records automation program are security and
mission fulfillment. The disclosure of records necessitates an
item-by-item review of the contents and does not appear to be
susceptible to records automation plans. '

QUESTION
E(6) "Has the agency established any policy for disclosure of electronic
records to FOIA requesters? If so, please provide a statement of the
policy." - '
ANSKHER

. No, we have not, because we do not differentiate between the records
in paper format and records in electronic format. For purposes of
access under the FOIA, however, our current practice is to disclose such
records only in paper format because of security considerations.

QUESTION

"Has the agency denied requests for previously disclosed records .
because the information no longer exists in a paper format?"

E(7)

ANSHER
No. A record may exist in one of several media, such as paper,

microfiche, electronic form and the like; the record, regardless of

media, would be converted to paper format, reviewed for releasability,
and released as appropriate.

QUESTION

E(8) "How are fee determinations made for the disclosure of records in

electronic formats so as to be consistent with the requirements of the
Freedom of Information Reform Act?" ' ‘ :

12
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- ANSHER

32 CFR 1900.25(G)(8) states that "[flor duplication of non-paper
media (film, magnetic tape, diskette, etc.) or any document which cannot
be reproduced on a standard office copler, actual direct cost [shall be
the cost of the documentl." This same "actual cost" criterion would
also be applicable to requests for releasable records which, although

available in paper format, are specifically requested in electronic
format. '

13
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STAT
The Katioral Security Archive
guite SCC 29 0CT 1987 .
1758 %assschusette Avenue, K¥ STAT
Kashington, DC 206036
Referencey
Dear STAT

Thie ackrowledges receipt of your 22 Septexber 1567 Freelor of
Irforzation Act (POIA) requeet on hehalf of the Ratiorel Security
Atchive. Egpecifically, you have requerted ®sccCece to 2 copy of the
current list/index of [our) °previously processed' records® which

- wvag teferred to ir our Eandbook of Information and Recorde
Hanagerent.

- We 30 not regard the inder you have requested ae & "recors®
within the putview of the FOIA (see 32 CPE 1500.3(g)(1)). 1t is,

therefore, not & record to be proluced in response to en FPCIA
request,

Ar 2 grecticel eatter, hovever, even if actuzl eccese to the
index were possitle, it would not prove & very corvenient or
effective ceans of achieving your gosl. The ertriee are nct groupe:d
by ruobjecte; freguently, the entries are not ae cdescriptive as a
resesrcher would hopes and the problers those lisitations create
are heavily coxpounded Ly the very large vocluee of index entrier
overzll. Basicelly, the index wes not Jesigred tc facilitate
troad, urfocused research of the kind you have cCescribesd.

Yoreover, tc the extert that the irdex ray reflect irdexirng
practices and format unique to the CIA, and thus revealing of
intellicgence mecthods, tbe index §in {te entirety woul? te exempt

fror public access pursusnt to PCIA execmption (b) (3), besel upor
5C C.5.C. 403(S8)(3)a

In the elternstive, ve are vTrepared to nmske avzilatle to ycu
copies of previously released documents, on topics you specify, for
the zterndaréd copying cost of 10¢ per pezge.

Thank ycu for your interest in the CIa.

| ' Sincerely,
Lez S. Guicidand

fee S. Strickland
infornation and Privecy Coordinstor

Declassified in Part - Sanitized Copy Approved for Release 2013/0‘1/03 - CIA-RDP91 B0O0389R000500190005-2

et



